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DRAFT COMMENT RESPONSE PACKAGE 

HQ/LRD POLICY COMPLIANCE REVIEW COMMENTS 

LOWER MUD RIVER AT MILTON, WEST VIRGINIA 

LIMITED REEVALUATION REPORT/ENVIRONMENTAL IMPACT 
STATEMENT SUPPLEMENT 1.0, DATED MARCH 2004, WITH ADDENDUMS 

1.0 AND 2.0 

Responses to the 2008 Policy Review Comments have been drafted in the spring 
of 2019. To properly respond to the old comments, work was conducted to 
thoroughly review the May 2004 Limited Reevaluation Report and Supplemental 
Environmental Impact Statement (LRR/SEIS). Along with supporting documents, 
backup files, and memorandums of records to identify how information was 
collected, reviewed, and the decision making process executed. As time has 
passed since the 2004 LRR/SEIS and the 2008 Economic Update, responses 
have been constructed to the current USACE environment regarding policy, 
environmental regulations, design standards, and economics.  

1. BACKGROUND.  The following information is summarized from the
LRR/SEIS, dated May 2004, and Addendum 2.0 Economic Update, dated March
2008.

1.a. Location.  Mud River originates in Boone County, West Virginia, and
flows about 58 miles in a northwesterly direction to its confluence with the 
Guyandotte River at Barboursville, West Virginia.  The basin has a total drainage 
area of 360 square miles.  Milton, which is located in the lower basin 
approximately 9 miles above the mouth of Mud River, is the major flood damage 
center in the basin.  

1.b.  Problem.  Milton has a history of flooding dating back to the early
1900’s.  Major floods occurred in 1913, 1939, 1978, and 1997, with the most 
recent flooding in February 2003 and in November 2003.  Flood conditions at 
Milton are a result of both natural features and development activity.  Upstream 
from Milton the Mud River watershed is characterized by steep gradients and 
rather narrow valleys which can cause high flood peaks.  When the flows reach 
the wide floodplain at Milton, the flood waters spread out over the valley 
inundating much of the business and residential areas located north of the Mud 
River between US 60 and I-64.  A flood in December 1978, an estimated 10% 
chance (10-year) flood event, inundated a substantial part of Milton in what most 
considered at that time to be the flood of record.  In 1997, approximately 8 inches 
of rain fell on the Lower Mud River basin from February 28th to March 3rd, 
resulting in the most damaging flood ever at Milton.  The flood levels in the 
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downtown area were about 6 inches higher than in December 1978, the previous 
record flood, although the estimated discharges were slightly lower.  An 
estimated 360 residences, 80 businesses, and 20 public and institutional 
buildings including two schools in Milton were damaged by flooding.  Some 
residences and businesses along US 60 near the river had flood waters 1.5 to 
2.0 feet over the first floors.  Total damages for the Milton area were estimated to 
be approximately $23 million (1997 dollars).   
 

1.c.  Authorization.  Authorities to study and implement a flood damage 
reduction project for the Lower Mud River at Milton, West Virginia, are as follows: 
 
 Section 580 of the WRDA of 1996, which reads: 
 

“The Secretary shall conduct a limited reevaluation of the watershed plan 
and the environmental impact statement prepared for the Lower Mud 
River, Milton, West Virginia, by the Natural Resources Conservation 
Service pursuant to the Watershed Protection and Flood Prevention Act 
(16 U.S.C. 1001 et seq.) and may carry out the project.” 

 
Section 340 of the WRDA of 2000, which reads:  
 

“The project for flood damage reduction, Lower Mud River, Milton, West 
Virginia, authorized by section 580 of the Water Resources Development 
Act of 1996 (110 Stat. 3790), is modified to direct the Secretary to carry 
out the project.” 

 
And Section 3170 of WRDA 2007, which reads: 
 

“The project for flood control at Milton, West Virginia, authorized by 
section 580 of the Water Resources Development Act of 1996 (110 Stat. 
3790) and modified by section 340 of the Water Resources Development 
Act of 2000 (114 Stat. 2612), is modified to authorize the Secretary to 
construct the project substantially in accordance with the draft report of the 
Corps of Engineers dated May 2004, at an estimated total cost of 
$57,100,000, with an estimated Federal cost of $42,825,000 and an 
estimated non-Federal cost of $14,275,000.” 

 
 

1.d. Report Recommendation.  In 1993, the NRCS completed a 
Watershed Plan and EIS for the Lower Mud River Basin.  This plan identified 
several flood damage reduction alternatives for the City of Milton, West Virginia, 
including impoundments, levee/floodwall alignments, snagging and clearing, and 
channel modifications.  The final recommendation documented in the NRCS 
report consisted primarily of channel improvements along the Mud River in the 
vicinity of Milton, providing protection from a 10% annual chance (10-year) flood 
event. 
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Pursuant to Section 580 of WRDA 1996, the Corps reevaluated the alternatives 
considered in the NRCS watershed plan and found that the recommended 
channel plan did not appear to be very effective in reducing major flood events, 
such as a 100-year event, and project construction would result in significant 
environmental impacts.  Additional alternatives were developed and evaluated, 
resulting in the draft LRR/SEIS, dated May 2004, which identified the NED Plan 
as a levee with channel relocation at a 250-year level of protection, and 
recommended that plan for implementation.  

 
The recommended plan includes the construction of an earthen levee, which 
would protect the majority of Milton, including the business district, from flooding 
up to the 0.4% annual chance (250-year) event, and the relocation of 
approximately 4,200 feet of the Mud River.  The alignment allows construction of 
a section of levee across bottomland minimizing impacts to several businesses 
and residences along the riverbank.  The levee would begin at the eastern edge 
of Milton and extend approximately 2,000 feet southwest from US Route 60.  
After crossing the existing channel, the levee would continue an additional 2,000 
feet west intersecting the Mud River just before reaching Mud River Road.  The 
levee would continue west 4,300 feet along the north riverbank until reaching 
high ground south of US Route 60 near Abbott Road.  Overall, the levee would 
span approximately 8,300 feet and have a 10-foot wide top with side slopes of 
2.5 horizontal to 1.0 vertical.  The average height of the levee would be about 19 
feet with a maximum height of 26 feet.  For construction, the levee would require 
approximately 73,400 cubic yards of impervious fill and 333,100 cubic yards of 
random fill.  Construction material would come from excavation of the proposed 
channel relocation and ponding area, as well as sources identified within close 
proximity to the project. 

 
The project would also require two pump stations to address interior drainage on 
John’s Branch and Newman’s Branch and a gate closure on Mud River Road.  
The gate closure requires 30 aluminum logs and would only need to be installed 
at events greater than the 1% annual chance flood.  Given the Mud River’s slow 
rate of rise, it would take approximately 12 hours to reach this stage.  Installation 
of this closure, which would stand 6.4 feet tall and have a width of 34.25 feet, 
could be accomplished by 2 people within 4 hours.    
 
Adverse environmental and social effects will be avoided and mitigated through 
use of a natural, sinuous design for the relocated channel, creation of wetland 
and forest habitat, monitoring of mitigation measures, provision of boat access, 
and relocation of Pumpkin Festival parking facilities. 
 

1.e.  Costs, Cost Apportionment, Benefits, Benefit-Cost Ratio.  The 
report cites the baseline first cost of the recommended plan as $65,466,265 at 
the October 2007 price level.  The report shows a fully funded total project cost of 
$74,000,000, apportioned 75/25 resulting in cost shares of $55,500,000 Federal 
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and $18,500,000 non-Federal.  Based on a 4 7/8 percent discount rate and a 50-
year period of economic evaluation, the recommended plan has a reported 
equivalent annual cost of $3,909,000 and equivalent annual benefits cited as 
$4,957,000.  Equivalent annual net benefits are shown as $1,048,000, and the 
indicated ratio of benefits-to-costs is 1.27 to 1.00. 

   
 1.f.  Expected Project Performance.  The report indicated that the 
recommended plan will reduce expected annual damages by more than 99 
percent and approximately 620 structures would no longer be in the flood plain.  
 

1.g.  Non-Federal Sponsor.  The State of West Virginia, led by the West 
Virginia Conservation Agency will be the non-Federal sponsor of the project, 
partnering with the City of Milton, West Virginia as the local sponsor.  
 
 

================= POLICY REVIEW COMMENTS ================= 
 
DECISION DOCUMENT PROCESS 
 
2.  Implementation Guidance for Section 3170 of WRDA 2007.  These 
HQ/LRD policy review comments are subject to HQ issuance of implementation 
guidance for Section 3170 of WRDA 2007.  LRD RIT should develop, coordinate 
and obtain OASA/HQUSACE approval of the guidance as soon as possible.  The 
guidance should address implementation issues such as decision document 
approval level and cost-sharing.  Additionally, given that Section 3170 authorized 
the plan substantially in accordance with the May 2004 LRR, the guidance 
should provide clear direction on how to handle aspects of the plan noted in 
these comments that are not consistent with policy, such as the cost-sharing, 
plan formulation and mitigation plan development.  Report revisions, final NEPA 
coordination and approval of the decision document cannot occur without 
issuance of the guidance.  
 

District Response:  Concur.  Huntington District agrees the decision 
document and corresponding policy review comments are subject to the 
interpretation of Section 3170 of WRDA 2007.  Implementation guidance 
for this provision of law was issued by HQUSACE on 25 February 2010.   
Following the Bipartisan Budget Act of 2018 and funding appropriated in 
Public Law 115-123; policy guidance provided for implementation of 
supplemental appropriations in the Bipartisan Budget Act of 2018 was 
handed down by HQUSACE, identifying Lower Mud River, Milton, WV as 
a Long Term Disaster Recovery Investment Plan project, providing 
funding through construction. 
 
District Action Taken:  In order to expeditiously complete the project, a 
Vertical Team meeting was conducted in October 2018.  During this 
meeting, resolution of prior policy review comments were discussed.  In 
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addition, the team collaboratively developed the scope and level of effort 
needed to secure Agency approval of the decision document.  A 
Memorandum of Record documenting this discussion was completed on 
02 November 2018.  
 

3.  Decision Document Approval Level.   The decision document that will 
support the Project Partnership Agreement for the project will be the May 2004 
Limited Reevaluation Report/SEIS, as amended by Addendum 2.0 Economic 
Update.  This decision document does not meet the criteria in ER 1165-2-502 
page 3 paragraph 7, for delegation of approval to the MSC Commander.  This is 
because the project authorized by Section 3170 of WRDA 2007 and described in 
the May 2004 LRR/SEIS does not comply with several policies, including 
structural flood control cost-share (see comments 11.a, 11.b and 11.c); 
optimization of the NED plan (see comments 5, 6, and 7); and formulation of 
environmental mitigation features (see comments 15 a-c, 16, and 17).  The 
Section 3170 authorization does not require action by the Secretary, so in 
accordance with the approval authority for GRRs stated in ER 1105-2-100 page 
4-4 Table 4-1 and page G-56 paragraph G-13.b., the Director of Civil Works 
HQUSACE would approve the document.  

 
District Response:  Project specific implementation guidance established 
the approval authority for the decision document was delegated to the 
MSC. This is documented in MFR dated December 2018.  
 
District Action Taken:  The MSC will be the decision authority for this 
feasibility level study.  
 

 
4.  Economic Update, External Peer Review.  No external peer review has 
been accomplished for this project.  The baseline first cost project estimate for 
the recommended plan is $65,466,265 at an October 2007 price level, which is 
well above the threshold requiring external peer review.  Therefore an external 
peer review might be required before this report can be approved.  A review plan 
addressing peer review and other requirements for this project should be 
developed and forwarded for approval.  Current peer review guidance is provided 
in ER 1105-2-408 and the Director of Civil Works letter, dated March 30, 2007.  
In addition, Section 2034 of the Water Resources Development Act of 2007 
provides supplementary requirements for external peer review, which may be 
applicable to this project.  HQUSACE is developing implementing guidance for 
this provision of the law.  
 

District Response:  New guidance issued on 06 April 2019 defines the 
requirements for Type I IEPR. This guidance streamlines the mandatory 
triggers to reflect only the statutory requirements for Type I IEPR. This 
study does not meet any mandatory triggers for Type I IEPR described in 
the Memorandum for Interim Guidance on Streamlining IEPR for Improved 
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Civil Works Product Delivery. The project is less than $200 million, the 
Governor of the State of West Virginia has not requested a review by 
independent experts, there have been no public disputes to require the 
Chief of Engineers to determine the project controversial enough for an 
IEPR, and an EIS is not being prepared.  

 
District Action Taken:  The District has documented this decision and 
the path forward within the project Review Plan. At this time the Review 
Plan has been endorsed by the RMO at the RMC and is at LRD for 
approval.  

 
PLAN FORMULATION AND ECONOMICS 
 
5.  Limited Reevaluation Report, Table 5-5.  It appears that mitigation costs 
have not been included in the optimization of levee plans.  This impression is 
reinforced by the statement in Section 6.2, that a mitigation plan has only been 
developed for the recommended plan.  Plans carried forward to the final array 
should be substantially complete so appropriate comparisons can be made. ER 
1105-2-100, Chapter One, Economic and Environmental Principles for Water and 
Related Land Resources Implementation Studies, Section 5.(d) states that 
“Appropriate mitigation of adverse effects is to be an integral part of each 
alternative plan.”  In the same regulation, Chapter 2, Section 2-3.c.(6) states:  
“Cost of mitigation measures are part of total project costs and are included in 
the benefit-cost analysis of alternative plans.”  Because some of the alternatives 
in the final array have major environmental impacts requiring significant 
mitigation, while other plans have only minor or moderate environmental impacts, 
mitigation costs should be considered in optimization.  The report needs to 
provide a clear explanation of how mitigation costs were included in the final 
optimization.  If mitigation costs were not considered during optimization, the 
report must demonstrate that their inclusion would not alter the NED plan.  
 

District Response: Concur. During the optimization of all six levee 
alternatives, fish and wildlife mitigation costs were taken into consideration 
as appropriate for each levee alternative when determining alternatives 
“First Cost” as shown in Table 5-5. Cost estimates were built as 
comparative costs for intermediate screening of the alternatives. The “First 
Cost” estimates include lands & damages, relocations, fish & wildlife 
facilities, channels & canals, levees & floodwalls, pumping plants, 
feasibility studies, engineering & design, and supervision & administration.  
Appropriate levels of contingency cost was allowed for each alternative as 
well. With appropriate levels of mitigation costs included, Table 5-5 
displays our surface level intermediate screening, defining Plan B as the 
NED plan. Percentage of fish and wildlife facilities accounts for 4.95% of 
total project cost for Plan A, 4.80% for Plan B, 4.50% for Plan C, 1.65% for 
Plan D, 1.02% for Plan E, and 0.87% for Plan F. 
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District Action Taken:  No Action Necessary 
 

6.  Limited Reevaluation Report, Section 5.4.3.  This section of the report 
discusses the optimization of levee height.  Estimates of economic benefits and 
costs are provided for three levees providing 100-year, 250-year and 500-year 
levels of protection.  The details of how the benefits and costs were determined 
for this optimization are not documented in the report.  The recommended plan 
provides a 250-year level of protection.  However, when compared to the 
alternative that provides a 100-year level of protection, it requires 35% more fill, 
but the estimated project cost is only about 3.1% higher.  The cost of the levee 
appears to make up about 40% of the total project cost.  There is only about 
$80,000 difference in average annual net benefits between the recommended 
plan and the plan that provides a 100-year level of protection, so it is extremely 
important to properly validate the levee optimization decision process.  The 
report should be revised to clearly document how levee height was optimized.  
Detailed information should be included on how the project benefits and costs 
were developed. 
 
 

District Response: The majority of the increase in cost from increasing 
the height of the levee from 100 year to 250 year would be from the 
increase in fill (as noted in comment). This increase in fill as shown in the 
2003 estimate is approximately 23%. However, the impervious fill only 
comprises 25% of Levees and Floodwalls feature account and 9% of total 
project cost. There are other items within the Levees and Floodwalls 
feature account that would not be expected to increase with an increased 
height of levee, such as stone slope protection and sheet piling. These 
items together account for approximately 30% of Levees and Floodwalls. 
Other items within Levees and Floodwalls may increase with the height of 
the levee, but wouldn't necessarily increase at the same rate as the 
impervious fill. Of note, the drainage cost increases 12% from the 100 
year alternative to the 250 year. The expected increase in total project 
cost from the impervious fill item alone is 9% (percent of total cost) 
multiplied by 23% (quantity increase) which equals 2.1%. Thus, a 3.1% 
total project cost increase from the 100 year alternative to the 250 year 
alternative appears reasonable. 
 
District Action Taken: No action necessary 

 
7.  Economic Update, Section 7.1.1 Flood Warning System.  A flood warning 
system will be provided as part of the future without project condition.  It appears 
that no adjustment has been made to the without project flood damage estimates 
to reflect this fact.  Generally flood warning systems can reduce damages to 
movable contents and vehicles.  The amount of the reduction depends on the 
amount of warning time available before and after the system is put in place.  
The report should provide additional discussion on the expected operation of the 
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flood warning system, including the expected increase in warning time, if any.  
The flood damage estimate should be revised to reflect the operation of a flood 
warning system, if appropriate. 
 

District Response:  Concur.  At the time the 2008 Economic Update was 
prepared, a statewide flood warning system was being pursued under 
Section 205 of the Continuing Authorities Program.  However, due to 
funding constraints, the proposed statewide flood warning system did not 
move past the feasibility phase.  At this time, implementation of this 
nonstructural flood risk management measure is not on the planning 
horizon. 
 
If a flood warning system would eventually be pursued, it is important to 
note the system would provide little, if any additional lead time in the 
Milton as a result of the area’s wide floodplain.  Hydrographs show 
residents and business owners currently have approximately 24 hours of 
advance warning time before the river reaches bank-full condition.  While 
the flood warning system originally proposed would have improved the 
community’s capability to more accurately forecast floods, the system was 
not anticipated to increase warning times in Milton.  As a result, the 
without project benefits were not adjusted during the 2008 economic 
analysis nor in the current effort to take into the account the systems’ 
operation.   

 
District Action Taken:  With no anticipated flood warning system to be 
installed the current 2019 validation effort does not address a flood 
warning system in the area.  The determination was made that with the 
flood risk management project in place a flood warning system would do 
little to assist in evacuations, as there are other systems in place that 
would be sufficient in providing enough warning time to evacuate 
residence to higher ground if ever required.  
 

8.  Economic Update, Section 5.1 Determination of Content Values.  The 
economic update does not explain how the value of residential contents, and 
commercial equipment and inventory were determined, nor does it separately 
identify the value or expected flood damages for these items.  Corps guidance 
requires that the value of residential contents not exceed 75% of structure value, 
unless an empirical study proves that a special case exists.  The report needs to 
separately identify the value of residual contents, and the value of commercial 
equipment and inventory, and explain how they were determined.  
 

District Response:  While Section 5.3 Depth Damage Relationships of 
the Economic Update notes “content values were estimated based upon a 
percentage of the structure value,” the development of the content-to-
structure value ratio was not discussed.  The District agrees the report 
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should better document the methodology used to determine flood 
damages associated with contents. 
 
Using the generic depth-damage relationships for residential structures 
established by EGM 04-01, content damage was modeled as a 
percentage of structure value rather than content value.  This effectively 
means the new content depth-damage functions eliminate the 
intermediate step of calculating content values using content-to-structure 
ratios. 
 
Since the depth-damage relationships established by EGM 04-01 were 
used within this analysis, it was not necessary to develop content-to-
structure ratios or content values for the structure inventory in Milton. 
 
On the other hand, the traditional approach of modeling content damage 
as a percentage of content value was used for commercial structures.  
Since generic depth-damage curves have not been published for 
commercial structures, the “New Orleans” commercial depth damage 
functions and corresponding content-to-structure ratios were used during 
the analysis.  Overall, content-to-structure ratios ranged from 37 percent 
to 206 percent. 
 
District Action Taken:   The current 2019 validation effort the District has 
updated the economics for the proposed project, see Addendum 4 for full 
methodology and evaluation.    
 

 
9.  Limited Reevaluation Report, Section 5.4.1.5 Nonstructural Measures.  
There is a statement in the report that “nonstructural measures are voluntary.”  
However this is not necessarily the case; nonstructural measures can also be 
mandatory.  The statement should be reworded or deleted.  
 

District Response: Concur.  While nonstructural measures can be 
mandatory, the intent of the alternative as documented in the Limited 
Reevaluation Report, Section 5.4.1.5 was to implement nonstructural 
measures in a voluntary fashion.   
 
District Action Taken:   During the initial and intermediate screening 
phases of the feasibility study, nonstructural measures were eliminated as 
a viable alternative and not carried forward to the final array. The current 
2019 validation effort focuses on the final two alternatives, the 
Recommended Plan and the No Federal Action Alternative, neither of 
which have nonstructural measures.  
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10.  Economic Update, Section 8.0 Residual Damages.  There is a statement 
on page 15 of the Economic Update that induced damages in the vicinity are 
“insignificant.”  However, when a levee is constructed on one side of a river, 
there are normally induced damages on the other side.  The report should 
provide a more detailed explanation of induced damage and the determination of 
“insignificance”.  
  

District Response:  Concur.  All levee alignments restrict flood flow and 
thereby increase flood heights to a certain degree.  In the case of Milton, 
the floodplain is very wide.  Given the proposed levee embankments 
would not impede flow nor significantly restrict the floodplain, induced 
flood flow increases are relatively small.  Near the center of Milton (Bill 
Blenko Drive Bridge) the increase in flow heights with the levee plan would 
be about 0.1 feet for an event similar to the 1997 flood and about 0.3 feet 
for the 100 year flood. The effect would extend upstream about 0.8 miles.  
Since the maximum increase in flood height is 0.3 feet. An Attorney’s 
Analysis of Taking is not necessary. Any project impacts outside the area 
of protection are extremely minimal and infrequent and there are no 
takings issues. 
 
District Action Taken:  Section 3.2 of Addendum 4 includes clarification 
to provide a more detailed explanation of induced damages and the 
determination of “insignificance.”  

 
 
COST SHARING AND ITEMS OF LOCAL COOPERATION 
 
11.  Cost Sharing Requirements.  The May 2004 LRR and Addendum 2.0 do 
not cite or use the correct cost-sharing requirements for the project.  Unless there 
is an adjustment for Ability to Pay (see comment 12 below), the costs for the 
decision document, design and construction of the project should be cost-shared 
as described below.  
 

11.a.  Study Cost Sharing. Although the May 2004 LRR includes significant 
reformulation of the project as compared to the earlier NRCS plan, the costs 
of this effort have been shared 75/25 with the West Virginia Soil Conservation 
Agency pursuant to a Design Agreement entered into in November 1999.  
Because of the need to reformulate the project, costs for the LRR study 
should be shared 50 Federal/50% Non-Federal in accordance with Section 
105(a) of the Water Resources Development Act of 1986, Public Law 99-662, 
as amended (33 U.S.C. 2215(a)).  As per the ASA(CW) letter, dated August 
18, 2004, this project cannot proceed until an appropriate cost sharing 
agreement has been signed and the applicable cost-sharing has been 
obtained. 
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11.a.(1).  Type of Study.  WRDA 1996 Section 580 authorizes 
implementation of the NRCS watershed plan, which recommended a 
channel with 10% chance event protection.  In the LRR, seven types 
of alternatives are screened initially and five types of alternatives are 
included in an intermediate screening process.  Levee height is 
optimized based on three different heights, and detailed evaluations 
are accomplished on two levee alternatives.  The plan 
recommended in the May 2004 LRR, which is a levee and channel 
with .2% chance event protection, significantly changes the scope of 
the project initially authorized in WRDA 1996 Section 580.  
Regardless of the use of the term LRR in the Section 580 
authorization, the study process, report content and 
recommendation ultimately fit the definition of a General 
Reevaluation Report that recommends a substitute plan. As a 
substitute plan and as a project authorized without the benefit of a 
final Corps feasibility study, the required decision document is a 
GRR or Feasibility Study.  Guidance as to the definition of and 
requirements for GRR vs. LRR is provided in ER 1105-2-100 
Appendix G page G-1 paragraph G-2.d and G-2.e., as well as in the 
annual Budget ECs issued from at least FY 2000 [EC 11-2-175 
pages 6 to 7 paragraph 8.b.(a) and 8.b.(b)] through FY 2009 [EC 11-
2-187 page 15 paragraph 10.b.(2)].  
 

District Response:  Concur.  Based on Section 580 of 
WRDA 1996, which directed the Corps to conduct a “limited 
reevaluation” of the NRCS plan, and subsequent VTC 
guidance dated 1997 and 1998, the District initiated a 
reevaluation of the NRCS plan.  While evaluating the 
economics of the NRCS plan, the District noticed the survey 
/ economic data used to select the recommended plan was 
not accurate.  After adjusting the survey data and 
recalculating the benefits, the District concluded the NRCS 
plan was not economically viable and the need to 
reformulate the project was apparent. 
 
Since the definition of Limited Revaluation according to ER 
1105-2-100 includes project formulation in rare cases, the 
District did not see the need to convert the report from and 
LRR to a GRR.  However, in hindsight, the District agrees 
the structure and content better align with the definition of a 
General Reevaluation Report (GRR) as outlined in Appendix 
G of ER 1105-2-100.   
 
District Action Taken:  No action necessary.  Although the 
title of the May 2004 report, which was cited in the WRDA 
2007 legislation, indicates the document is a Limited 
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Reevaluation Report, the District agrees the decision 
document better aligns with the definition of a GRR.   
 
 

11.a.(2).  50/50 Cost Share.  Projects such as this one, which are 
authorized without the benefit of a final Corps feasibility study, 
require a two-step decision document process.  If the initial 
reconnaissance-level evaluation finds the authorized project is not 
justified or needs reformulation to meet current 
needs/requirements, then a Feasibility Study or GRR must be 
prepared.  All planning efforts occurring after recognition of the 
need to reformulate are to be conducted under a Feasibility Cost 
Sharing Agreement at 50%-50% cost-sharing.  The requirement for 
50/50 cost-sharing of a GRR or Feasibility decision document for 
this situation is emphasized in the ASA(CW) letter, dated August 
18, 2004, and has been stated in the annual Budget ECs FY 2000 - 
2009 [EC 11-2-175 page B-2-13 paragraph B-2.11.i; and EC 11-2-
187 pages A-2-4 to 5 paragraphs A-2.2.a.(4), (4)(c) and (4)(d)].  

 
District Response:  Concur.  Project specific WRDA 2007 
implementation guidance was issued by HQUSACE in 
February 2010.  This guidance indicated construction 
authority to implement the levee project did not exist until 
WRDA 2007.  As a result, the implementation guidance 
concluded the non-Federal cost share for design and 
construction should be a minimum of 35 percent.  The 
implementation guidance also established feasibility-level 
efforts following the decision to reformulate alternative 
solutions should be cost shared equally with the non-Federal 
sponsor.  The implementation guidance directed Huntington 
District to prepare a white paper identifying all historic 
feasibility-level expenditures and amend the original Design 
Agreement in order to recoup funds from the non-Federal 
sponsor and establish a 50-50 cost share for all feasibility-
level efforts.  The white paper was approved in July 2011.  In 
consultation with HQUSACE, LRH drafted the Design 
Agreement Amendment and initiated coordination with the 
non-Federal sponsor. 
 
District Action Taken:  The District has drafted a Design 
Agreement Amendment. The Design Agreement 
Amendment is currently being coordinated with the State of 
West Virginia in order to balance cost share requirements 
and establish a 50-50 rate for feasibility and a 65-35 rate for 
design and implementation.    
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11.b.  Section 2008 (c) of WRDA 2007.  The District's position on 75/25% 
cost sharing appears to rely on the ratio extrapolated from the estimated 
Federal and non-Federal costs cited in Sec. 3170 of WRDA 2007. 
However, the Review Package did not have any discussion of the impact 
of Sec. 2008(c) of WRDA 2007, which states: "The estimated Federal and 
non-Federal costs of water resources projects authorized to be carried out 
by the Secretary, before, on, or after the date of enactment of this Act are 
for informational purposes only and shall not be interpreted as affecting 
the cost-sharing responsibilities established by law."  The District should 
prepare and provide its legal opinion on the issue of the correct cost 
shared percentage given the substantial changes to the proposed project 
after WRDA 96 (when non-Federal cost sharing generally increased to 
35%) and the enactment of Section 2008 of WRDA 2007.  

 
District Response:  Concur.   
 
District Action Taken:  The District has communicated the 
required cost sharing provisions with the non-Federal sponsor.  In 
consultation with HQUSACE, Huntington District also drafted a 
Design Agreement Amendment to balance cost share requirements 
and establish a 50-50 rate for feasibility and a 65-35 rate for design 
and implementation.  Upon report approval, a draft Project 
Partnership Package (PPA) will be prepared reflecting a minimum 
non-Federal cost share of 35%.   

 
 

11.c.  Design/Construction Cost Sharing.   If the project to be 
constructed had remained the NRCS channel authorized in WRDA 1996 
Section 580, then the old minimum non-Federal share of 25% would have 
applied because the project was authorized in the same Act that increased 
the non-Federal share to 35% for subsequent projects.  However, the new 
May 2004 LRR reformulated levee is a substitute plan authorized after 
WRDA 1996.  Subject to the legal analysis required by comment 11.b., the 
post-decision document costs for design and construction of most features 
(see comment 11.d. about recreation features) of the project should be 
cost-shared as a structural flood control project in accordance with Section 
103(a) of WRDA 1986, as amended by Section 202(a) of WRDA 1996, 
with a non-Federal contribution of cash and project LERRDS that could 
range from a minimum of 35% to a maximum of 50% of Total Project Cost 
covered in the Project Partnership Agreement.   

 
District Response:  Concur.  Please see the response developed 
for Comment 11.b.  
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District Action Taken:  The District has communicated the 
required cost sharing provisions with the non-Federal sponsor.  
Upon report approval, a draft Project Partnership Package (PPA) 
will be prepared reflecting a minimum non-Federal cost share of 
35% for features associated with the flood risk management aspect 
of the project. 
 

 
11.d.  Cost-sharing of Boat Access Mitigation and Pumpkin Festival 
Parking.  LRR Volume 1 page 6-20 states that in order to "mitigate" 
restricted public access to the river from "construction of the floodwall 
[sic]", the Corps will construct a recreational boat launch together with a 
limited parking area.  The District should identify the authority for inclusion 
of this recreation feature.  If retained as part of the project, construction 
costs will be shared 50/50 with a non-Federal interest in accordance with 
Section 103(c)(4) of WRDA 86, as amended, unless the new facility can 
be viewed properly as provision of a substitute facility as part of the City's 
LERRD responsibility.  Further, because the Real Estate Plan does not 
include Festival/Fair parking facilities as a relocation item, the District 
should explain the necessity for "relocation of parking facilities" that is 
mentioned also on p. 6-20.  

 
District Response: 
 

Boat Access Mitigation:  The provision of the Boat Launch 
is to mitigate for restricted public access to the river during 
construction.  This mitigation feature was identified in the 
Fish and Wildlife Coordination Act and given full 
consideration by the Corps.  ER 1105-2-100, C-3.e.(11) 
states that mitigation costs are allocated among the 
authorized purposes and cost shared to the same extent as 
project costs allocated to this purpose.  As a result, this 
feature would be cost shared 65 percent Federal and 35 
percent non-Federal. 
 

 
Pumpkin Festival Parking:  The District believes the 
relocation of the festival parking facilities is justified. The 
Pumpkin Festival in Milton, West Virginia has become an 
important social and economic event in Cabell County since 
its inception in 1985.  It is one of the largest festivals in West 
Virginia with an annual attendance of 50,000 and economic 
impacts of over $7 million in 2005 according to the Cabell 
Huntington Convention and Visitor’s Bureau.  It provides a 
significant economic stimulus to the local businesses.  It is 
also the site of the annual Cabell County Fair.  The taking of 
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parking areas within the fair grounds would severely affect 
the organizations ability to continue which in turn would 
severely impact Milton businesses. This constitutes a 
significant impact under NEPA and reestablishment of a 
parking area mitigates for this significant impact.  

 
District Action Taken: 
 

Boat Access Mitigation:  During the project, coordination 
will continue with the West Virginia Division of Natural 
Resources and the West Virginia Department of 
Environmental Protection. Proper mitigation for impacts to 
recreation will be discussed and implemented.  

 
 Pumpkin Festival Parking:  No action is necessary. 

 
 
12.  Ability to Pay.  The May 2004 LRR should have included an Ability to Pay 
analysis and it appears to have applied ability to pay reductions to the cost-
sharing and items of local cooperation without any supporting explanation.  
Additionally, Section 16.0 page 22 of Addendum 2.0, and “Project Study Issue 
Checklist” question # 22, state that an Ability to Pay evaluation is not needed, 
because “…the cost-sharing requirements for this project are specified within the 
authorizing language…” of WRDA 2007 Section 3170.  This cost-share 
assumption is incorrect, as discussed in comments 11.a., 11.b. and 11.c. above 
regarding cost-sharing.  Addendum 2.0 should include an Ability to Pay 
evaluation, and if eligible, present the reduction in non-Federal share in revised 
cost apportionment amounts and a discussion and revised list of non-Federal 
cooperation requirements.  The correct citation for the Ability to Pay authorization 
is Section 103(m) of WRDA 1986, as amended by Section 204 of WRDA 2000.  
The requirement for conducting an ability to pay evaluation is stated in ER 1105-
2-100 page D-29 paragraph D.5.j and page G-43 paragraph G-9.g.(1)(k).  
Guidance for conducting the evaluation is provided in ER 1165-2-121.  
 

District Response: Concur.  At the time the Economic Update was 
finalized, the team was not aware of the provisions outlined in Section 
2008(c) of WRDA 2008.  Since the legislation states estimated Federal 
and non-Federal cost included within legislation are for informational 
purposes and shall not be used to establish cost sharing provisions, the 
standard cost sharing provisions established by law apply to the flood risk 
management project in Milton, West Virginia.  Therefore, an “Ability-to-
Pay” determination is required. 
 
District Action Taken:  An “Ability-to-Pay” determination was completed 
in accordance with ER 1165-2-121.  The results of this evaluation 
concluded the project is not eligible for a reduction in cost share.  As a 
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result, the answer to Question 22 of the Project Issue Checklist, which 
asks if a reduction was included in the selected plan, did not change.   
 
ABILITY TO PAY ANALYSIS 
The Lower Mud Milton, West Virginia, Local Protection Project is subject 
to the cost-sharing requirements outlined in the Water Resources 
Development Act of 1986 (Public Law 99-662).  According to Section 
103(m) of this Act, an "Ability-to-Pay" determination is required for any 
flood control project or separable element covered by the terms of Section 
103(a) or Section 103(b).  This analysis will employ Economic Guidance 
Memorandum (EGM) 14-04, Current State and County Income Index 
Data, Current Eligibility Factor Formula (Ability to Pay). 
 
An "Ability-to-Pay" determination is based on two separate tests – benefits 
and income.  As outlined in ER 1165-2-121, the benefits test is the first 
step in determining if a project may be eligible for a reduction in the non-
Federal cost share.  The project’s eligibility for a reduction is verified by 
conducting an income test, which also governs the magnitude of an 
applicable reduction. 
 
In order to determine the project’s eligibility for a non-Federal cost share 
reduction, the Benefits Based Floor (BBF) must first be calculated.  The 
BBF is equivalent to the project’s benefit-to-cost ratio (BCR) divided by 
four.   
 
BBF = (BCR) / 4 
 
The calculation of the Benefits Based Floor is referred to as the benefits 
test.  If the result of this calculation, when expressed as a percentage, is 
greater than or equal to the standard non-Federal cost share, the project 
is not eligible for a reduction.  Consequently, the project is subject to the 
standard non-Federal cost share required under the provisions of Section 
103 within Public Law 99-662.  In contrast, if the Benefits Based Floor 
(BBF), when expressed as a percentage, is less than the standard non-
Federal cost share, the project may be eligible for a reduction.   
 
Using the project’s BCR, the benefits based floor was calculated as 31.62 
percent. 
 
BBF = (BCR) / 4 = 1.2647 / 4 = 31.62% 
 
Since the calculated BBF of 31.62 percent is less than the standard level 
of cost-sharing, the amount of the non-Federal share to be applied to the 
total project cost will be determined by the income test. 
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The income test as outlined in ER 1165-2-121 determines the fraction of 
reduction in cost sharing depending on the current economic resources of 
the state and county in which the project is located. 
 
It is first necessary to calculate the Eligibility Factor (EF) for the project 
area according to the following formula: 
 
EF (Eligibility Factor) = a – b1 (State income index) – b2 (County income 
index) 
 
Where    a = 19.59 
  b1 = 0.082 
  b2 = 0.164 
 
West Virginia Income Index = 80.16 
Cabell County Income Index = 83.00 
 
EF = 19.59 - 0.082 (80.16) - 0.164 (83.00) 
 
EF = -0.5912 
 
When the EF < 0, the project is not eligible for a reduction.  Since the EF 
is less than zero, the Non-Federal cost share equals the standard level of 
cost-sharing. 
 
Therefore, based on the fully funded project cost of $135,308,000, the 
non-Federal share is 35.0 percent or approximately $47.4 million, while 
the Federal share is 65.0% percent or approximately $87.9 million. 
 

  
13.  Cost Allocation and Apportionment.   The May 2004 LRR does not 
correctly allocate and apportion project costs.  Also fish and wildlife mitigation 
and cultural resources costs are presented as “lump sums provided by the 
District” with no explanation of what features are included or how the estimates 
were developed.  The Addendum 2.0 should clearly explain the mitigation cost 
components and allocate and apportion all the project costs as required by ER 
1105-2-100 page 3-37 paragraph d(1) and d(2), and pages G-44 to 45 items 6.a 
and 6.b.  Some items presented incorrectly in the LRR that need to be corrected 
in the Addendum 2.0 include the following, but all costs need to be checked.   
 

13.a.  Feasibility (LRR/GRR) costs should be apportioned 50-50 and 
should be separate and not included with Total Project Cost.   

 
District Response:  Concur.   
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District Action Taken:  The District has communicated the 
required cost sharing provisions with the non-Federal sponsor.  In 
consultation with HQUSACE, Huntington District also drafted a 
Design Agreement Amendment to balance cost share requirements 
and establish a 50-50 rate for feasibility and a 65-35 rate for design 
and implementation.  Upon report approval, a draft Project 
Partnership Package (PPA) will be prepared reflecting a minimum 
non-Federal cost share of 35%.   

 
 
13.b. Corps review of Real Estate documents is cost-shared like a 
construction item.  Sponsor LERRD activities are initially 100% non-
Federal and shared as part of total project costs.  

 
District Response:  Concur.  The non-Federal sponsor is 
responsible for all lands, easements, rights-of-way, relocations, and 
disposal sites (LERRDS) and may receive credit for these activities 
as part of their cost share requirement. 
 
District Action Taken:  Text clarifying the non-Federal sponsors 
cost share requirements and responsibilities related to LERRDS 
was added to Section 14.1 of Addendum 4.  

 
 

13.c. Pumpkin Festival parking mitigation and the boat access and parking 
should not be in Fish and Wildlife mitigation costs.   

 
District Response:  Concur. 
 
District Action Taken:  Boat access and Pumpkin Festival Parking 
will not be identified as Fish and Wildlife mitigation.  These costs 
will be reflected under recreation within the cost estimate. 

 
 
13.d. Subject to the explanation and determinations required by comment 
11.d., boat access and parking should be a sponsor relocation or a 
recreation feature cost-shared 50-50.   

 
District Response: 
  

Boat Access:  The parking mitigation should be considered 
recreational mitigation required as a result of the project’s 
implementation. 
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Pumpkin Festival Parking:  The parking mitigation should 
be considered a socio-economic mitigation required as a 
result of the project’s implementation. 

 
District Action Taken: 
 

Boat Access:  The boat access will be considered a 
recreation mitigation feature subject to the standard project 
cost sharing ratios. 
 
Pumpkin Festival Parking:  The parking mitigation will be 
considered a socio-economic mitigation feature subject to 
the standard project cost sharing ratios. 

 
 
13.e.  Cultural Resources data recovery mitigation 1% amount listed in the 
LRR might be reasonable, but the LRR does not show how the amount 
was developed.  The 1% amount should be 1% of estimated Federal 
appropriation for the Federal share of Construction, not “1% of total project 
cost” as the LRR states.  Additionally the 1% is 100% Federal and not part 
of Total Project Costs.  
 

District Response: The Archeological and Historic Preservation 
Act of 1974 (P.L. 93-291) addresses assistance to the Secretary of 
Interior by Federal agencies responsible for construction projects.  
It limits the amount transferred to the Secretary to 1% of the total 
amount authorized to be appropriated for such project.  Exhibit E-1 
in ER 1105-2-100 states, however, that without a waiver, the Corps 
can expend up to 1% of the construction costs on cultural resource 
mitigation.  The ER does not condition the upper limit to only the 
Federal portion of the project costs.  Regardless, estimates at this 
time, do not exceed 1% of the Federal portion of project costs. 
 
District Action Taken:  The Programmatic Agreement with the 
State Historic Preservation Office will be pursued to identify further 
investigations, if necessary data recovery efforts, and other 
mitigation during detailed design.   

 
14. Items of Cooperation. Paragraph 6.4.3 (Plan Development Responsibilities) 
should be revised as it contains a number of misstatements or omissions.  The 
standard list of items of cooperation for structural flood control projects should be 
used.  See http://www.usace.army.mil/cw/cecw-p/ioc/11496v3.doc . (Note: If the 
boat access in comment 11.d. above is to be a cost-shared recreation feature, 
then use the list of items for structural with recreation).  
 

District Response: Concur. 

http://www.usace.army.mil/cw/cecw-p/ioc/11496v3.doc
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District Action Taken:  Section 14 of Addendum 4 was added to 
document the non-Federal sponsor responsibilities associated with the 
project’s implementation. The standard list of items of cooperation for 
structural flood control projects was used to develop this text. 
 

 
ENVIRONMENTAL MITIGATION 
 
15.  Use of mitigation ratios.  The use of mitigation ratios as presented in the 
report is not consistent with Corps mitigation planning as discussed in section C-
3(e) of ER 1105-2-100.  The use of mitigation ratios is puzzling, given that a 
standard HEP analysis has been completed for the project, and is therefore 
available to use as the basis for the mitigation need determination.  In general, 
the goal of a Corps mitigation plan is to avoid and minimize adverse impacts to 
the extent practicable, and to compensate for unavoidable impacts to the extent 
justified.  The use of set ratios is not an adequate justification for the proposed 
mitigation measures.  Mitigation ratios are used in a number of areas, as follows:   

 
15.a.  CE/ICA document, page 7.  A 3:1 mitigation ratio is proposed for 
palustrine forested (PFO) habitat, explaining that the high ratio is needed 
because such habitats are difficult to recreate.  Not only is use of a 
mitigation ratio inconsistent with Corps guidance, but  the 3:1 ratio 
appears to be proposed in response to a perceived risk of failure of the 
mitigation measure (i.e., difficult to recreate).  Applying a higher mitigation 
ratio is not an appropriate response to perceived risk.  An appropriate 
response to risk would include a thorough evaluation of site conditions, 
including soils, hydroperiod (depth, duration and timing of soil saturation or 
flooding), plant materials selection, planting methods, management, etc, 
and an analysis considering how to best reduce the risk using the 
available knowledge about the site.  The mitigation plan for the PFO 
habitat should be reevaluated in consideration of the above concerns.  
Also, it is noted that the document characterizes the 3:1 ratio as 
“required.”  If this ratio is an actual requirement pursuant to a law or 
codified regulation, the law or regulation should be cited to justify the use 
of the ratio.  A recommendation of the USFWS, or a particular policy of the 
State wildlife agency does not rise to the standard of a law, and is not 
adequate to justify the proposed mitigation ratio.  Also, it is doubtful 
whether an expressed preference of the State Section 401 permitting 
agency to request this ratio constitutes a requirement, unless this ratio is 
explicitly stated in the implementing regulations for the Section 401 
program.      
 

District Response: Mitigation ratios for wetland impacts are 
prescribed in 47 CSR 5A (WV Code of State Regulations) this is 
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explicitly stated as part of the regulations for implementing the 
Section 401 program in West Virginia. 

 
District Action Taken:  No action necessary. Through coordination 
with WV Department of Environmental Protection, the mitigation 
plan takes into account required mitigation to obtain a 401 Water 
Quality Certification from the State of West Virginia which is 
necessary for the proposed project.     

 
 

15.b. The 10:1 preservation ratio for PFO on page 7 has the same issues 
as above, i.e., the use of a ratio is not consistent with Corps guidance.  
Furthermore, in order to have any value, it should be demonstrated that 
the areas proposed for preservation are at significant risk of loss or 
substantial degradation.  This determination is important, in order to show 
how the preservation brings long-term value to the mitigation area, and to 
differentiate the proposed preservation action from the future without-
preservation condition.    

 
District Response:  Concur.  Since the issuance of this draft 
report, two regulations have changed.  According to West Virginia 
Code of State Regulation 47 CSR 5A, the preservation ratio for 
PFO is now set at 15:1.  USEPA regulations for mitigation issued in 
April 08 require that to gain mitigation credit, the land being 
preserved must be threatened.  The proposed PFO identified for 
preservation is in an urban corridor between Charleston and 
Huntington, West Virginia, and is threatened by both logging and 
development.  This will be added to the text. 
 
District Action Taken:  Text regarding the mitigation ratios and the 
methods used to make this determination was added to Sections 
3.5.2.1 and 15.1 in Addendum 4. 

 
 

15.c.  Similar concerns also exist for all categories of proposed mitigation 
Included in Table 6-3 on page 6-14 of the report, Section 5, Volume 1.    
Categories of habitat not already discussed above include 2:1 mitigation 
proposed for palustrine emergent (PEM) and palustrine scrub-shrub 
(PSS).      
 

District Response: Mitigation ratios for wetland impacts are 
prescribed in 47 CSR 5A (WV Code of State Regulations) this is 
explicitly stated as part of the regulations for implementing the 
Section 401 program in West Virginia.  
 
District Action Taken:  No action necessary. 
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16.  Mitigation measures for loss of open agriculture lands, page 9 CE/ICA 
and page 6-14 of Chapter 5, Volume 1.   The significance of the loss of the 
open agriculture lands has not been effectively described in the report, and 
therefore it is not clear whether this loss even requires compensatory mitigation 
measures.  Given that the land use associated with this category is mostly 
mowed fields, pastures and row crops, it is not apparent that mitigation is 
required for the permanent loss of less than 14 acres.  The determination of 
significance is discussed in ER 1105-2-100, paragraphs C-3(d)3, especially 
subparts (a), (e) and (f), as well as paragraphs C-3(e)3 and C-3(d)4(a).   
 

District Response:  Concur.  There is no significance to the open 
agricultural lands being impacted by this project.   
 
District Action Taken:  Text was added to Section 3.1 in Addendum 4 to 
document open agricultural lands will not be significantly impacted by the 
project and any habitat impacted will be replaced through project 
reclamation associated with vegetating the levees. 

 
 
17. CE/ICA, pages 11-13.  The discussion on these pages is not a valid 
incremental analysis, but rather a cost-effectiveness comparison of two terrestrial 
mitigation sites in combination with a single aquatic mitigation alternative.  The 
incremental analysis is not valid because it did not evaluate the various 
measures that could achieve the desired ecological outputs (i.e., those 
determined by the HEP analysis), and did not investigate the costs associated 
with implementing different scales of these same measures.   Guidance on 
performing incremental analysis is found in paragraph C-3(e) 8 of ER 1105-2-
100.  In order for the incremental analysis to be valid, a range of practicable 
habitat mitigation measures, and variable scales of implementation for each 
measure, should be considered in the evaluation, and a range of costs 
developed for each level of environmental output.  The point of the evaluation is 
to determine the costs of providing additional habitat benefits as each additional 
measure is added to the proposal.  While the analysis presented on these pages 
utilized IWR-Plan, the inputs to the model were at the gross level of alternatives, 
rather than at the finer detail level of measures.    

 
 
District Response:  Concur. 
 
District Action Taken:  A Cost Effectiveness/Incremental Cost Analysis 
was completed and is included as Appendix G in Addendum 4. 
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18.  OMRR&R Responsibilities for Mitigation Features.  Because the City's 
OMRR&R duty will be for so long as the project remains authorized, and that 
duty will attach to any mitigation components, the following sentence found in 
LRR Volume 1 paragraph 6.2.5 on page 6-11 must be deleted: "Mitigation should 
be provided, and should remain effective, for the life of the project plus additional 
time required for the adverse effects of the abandoned project to cease to occur."  
 

District Response: Concur. 
 
District Action Taken:  OMRR&R responsibilities associated with 
mitigation features was documented in Appendix D of Addendum 4. 

 
 
19.  Vegetation Management Standards.  LRR Volume 1 Section 6.2 pp 6-2 
thru 6-19.  Because the report proposes to utilize approximately 100 acres of 
flood control acreage also for mitigation plantings, the District should confirm that 
planting locations will be consistent with the vegetation management standards 
for levees that are set forth in EM 1110-2-301.  For further information on this 
issue, see the ETL 1110-2-571 - Guidelines for Landscape Planting and 
Vegetation Management at Levees…, which has been distributed to the districts 
for use.  
 

District Response:  Concur. 
 
District Action Taken:  A review of Section 6.2 has been conducted.  The 
Figure 6-4 is inadequate.  Although its title is Project Mitigation, it shows 
the project features overlaid on existing habitat.  The Figure is not 
readable at its current scale.  Vegetation management standards for 
levees have changed since to 2004 report. New guidance has been 
reviewed and will be properly followed as the project moves forward, 
regarding any project feature designs and mitigation planning. 

 
 
ENVIRONMENTAL COMPLIANCE 
 
 
20.  Status of environmental compliance.  Reference Volume 1, Chapter 5, 
pages 7-1 thru 7-4.  The list of statutes, regulations and other requirements on 
these pages should be updated to include the status of compliance with the 
various items, in accordance with ER 1105-2-100, Appendix H, Exhibit H-5, 
paragraph 2(b).  The items in the list found in Chapter 5 appear to be adequate, 
but the status of compliance with the various items should be included in order to 
demonstrate that all applicable laws have been complied with.   
 

District Response:  Concur. 
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District Action Taken:  A list of applicable statutes and the compliance 
status was added as Section  15 of Addendum 4. 

 
 
21. Currency of NEPA Information.  Given the length of time since completion 
of the SEIS, the ROD should be revised to explain that the Corps considered 
whether there might be any relevant information that has arisen since that time 
that might affect the action or the impacts.  This consideration should be reflected 
in a Memorandum for the Record.  If the Corps can conclude that there have not 
been any such changes, then the ROD should explain that it is properly based 
upon the existing information.  See 40 C.F.R. 1502.9(c); 
http://ceq.eh.doe.gov/nepa/regs/40/30-40.HTM#32 (NEPA’s Forty Most Asked 
Questions on when to supplement an EIS).   
 

District Response:  Concur.  An assessment of the project description 
has been made and no significant changes have been found. However, 
the current 2019 validation effort for project feasibility has conducted an 
update to the affect environmental as applicable, noting where there has 
been no significant changes and discussing in detail where changes have 
occurred. 
 
District Action Taken:  Addendum 4 provides an update to both the 
economic and environmental conditions.  Based on this update, no 
significant changes have occurred within the project area. The Decision 
Document and integrated EA (Addendum 4) detail the significant impacts 
for the recommended plan and discuss mitigation requirements, refer to 
Addendum 4 Section 3.0 Affected Environment and Impacts. A FONSI will 
be completed and will reflect environmental mitigation requirements.  

 
 
REAL ESTATE 
 
22.  Opinions of Compensability.  Final Attorney’s Opinions of Compensability 
need to be prepared during preparation of the Relocation Design Document 
Report (DDR) to determine and justify whether the facility owner is entitled to 
have the utility/facility relocated at project expense.    
 

District Response: Concur.  Preliminary Attorney’s Opinions have been 
developed and are included within the Real Estate Plan.  Office of 
Counsel is currently scheduled to prepare the Final Opinions of 
Compensability during the next phase – detailed design.  This assessment 
documenting the compensability of each impacted utility the will be 
included within the Design Document Report (DDR). 
 

http://ceq.eh.doe.gov/nepa/regs/40/30-40.HTM#32
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District Action Taken:  No action is necessary at this time.  Final 
Opinions of Compensability will be prepared during the next phase – 
detailed design – and documented within the DDR. 
 

 
23.  LRR Volume 3 Real Estate Plan (REP).  Two REPs are included in Binder 
1 of the Review Package that differ in their content but include the same dated 
certification pages.   Delete one.  The REP comments that follow are based on 
the assumption that Tab 6 of Binder 1 is the REP version that will be retained 
(and that Appendix G under Binder 1 Tab 4 will be deleted).  
 

District Response: The LRR was produced using a building process, with 
the latest information toward the front of the binder – no version of the 
REP should be deleted.  The correct REP is under Appendix G, Binder 1, 
Tab 4.   
 
District Action Taken:  No action is necessary.   
 

 
 
24.  REP, Response to Prior Comments.   The comments and responses from 
the ITR and the MSC review of the original report have addressed the initial MSC 
real estate concerns for the project, with one exception.  However, the report, 
located in Binder 1 Tab 6, has not been modified to incorporate the previous 
comments.  Specifically, the following changes need to be made:  
 

24.a. acquisition will not proceed on specific tracts where Phase II 
investigations are needed until the HTRW & NHPA studies are complete 
and the land has been cleared for acquisition. 

 
District Response:  The correct REP is under Appendix G, Binder 
1, Tab 4.  Paragraph 8.1, page 12, “Any necessary remediation will 
be completed prior to acquisition.” 
 
District Action Taken:  No action is necessary.   

 
24.b. the local sponsor needs to submit a current letter requesting the 
district perform acquisition on their behalf. 

  
 
District Response:   Currently the non-Federal Sponsor is 
positioning itself to conduct all necessary LERRDs for the project.  
 
District Action Taken:  No action is necessary at this time. All 
LERRDs responsibility will be addressed in Section 21.2 of 
Addendum 4.  
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24.c. Note that the MOA between the district and the local sponsor 
covering the land acquisition needs to be prepared and staffed with the 
MSC for approval and then signed concurrent with or subsequent to the 
PCA. 

 
District Response:  Currently the non-Federal Sponsor is 
positioning itself to conduct all necessary LERRDs for the project.  
 
District Action Taken:  No action is necessary at this time.  All 
LERRDs responsibility will be addressed in Section 22.1 14.1 of 
Addendum 4. 

 
 
25. REP Para. 1 states that "about 150 acres of land will be acquired in fee for 
joint use wetland and terrestrial mitigation purposes" (also see para. 6); however, 
Table 6-4 of the LRR Main Report indicates that approximately 100 acres are 
proposed for mitigation purposes.  As required by para. 12-9 and 12-10 of ER 
405-1-12, the District should justify use of fee on the additional 50 acres (or 
reconcile the report information).  
 

District Response:  The 150-acre area includes 50 acres required for 
structural features of the project (i.e., levee) as well as approximately 100 
acres required for mitigation.  Fee is recommended rather than perpetual 
levee easement in this case because the levee will be essentially 
“landlocked” by the mitigation areas.  Refer to Exhibit A, Binder 1 for 
location of levee. 
 
District Action Taken:  No action is necessary.  Please refer to Exhibit A, 
Binder 1 of the 2004 Draft LRR/SEIS. For an updated summary of the 
current Real Estate requirements refer to Addendum 4 Section 5.0. 

 
   
26. REP Para. 5.2.1 "Milton Middle School".  The narrative explains that there 
will be some impact on the acreage currently owned by the County but fails to 
disclose what action, if any, is required. The paragraph should be revised to 
explain clearly the nature of the impact, what needs to be done, the rationale for 
why it must be done, and the implementation plan. 
 

District Response: The Milton Middle School has been relocated to a site 
that will not be impacted by the project. However, the building is still 
owned by the Board of Education, utilized as a day care facility. The 
original requirements are no longer applicable.  
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District Action Taken:  No action is necessary at this time. The 
settlement with the Board of Education will be included in the Relocations 
DDR.   

 
 
27. REP Para. 8 (HTRW).  Para. 8 indicates that Phase II contamination 
investigations have not been completed for a number of tracts required for the 
project but that these investigations "will be scheduled and performed during 
PED" and that "any necessary remediation will be completed prior to 
construction."  Given the unusual context of this study, the District should explain 
directly whether the investigations will be performed prior to execution of the 
Project Partnership Agreement.  Further, the information presented is not 
sufficient to determine the roles and responsibilities of the City and the 
Government regarding payment and performance of further investigations, 
cleanup payment and performance, and the scope and approval level of the 
MOA for land acquisition by the Government.  Therefore, for each tract identified 
as requiring further investigation, the District should explain in its response to this 
comment whether the known or suspected contaminants are CERCLA regulated 
substances, non-CERCLA regulated substances, or unknown at present. After 
receipt of such explanation, further comments and report revisions may be 
required.  
 

District Response:   
• Since preparation of the REP, Phase II HTRW Investigations have 

since been completed and no further action is necessary for the 
following tracts listed in Sections. 8.1.1, 8.4.2, & 8.4.3:   
 
USACE Tract Nos. 1112, 1116, 901E, 903E, 906E and 907E.    
 
(Note:  In Sect 8.1.1.  The reference to City of Milton Tract 7-18 in 
Section 8.1.1 is wrong and needs to be changed to Tract 5-318.) 

 
• HTRW issues are remaining at USACE Tract Nos. 926  & 1404 

(City of Milton Tract Nos. 7-18 and 9-5.1) as indicated below (see 
Sections 8.3 & 8.4.1):      

 
USACE Tract No. 926.  Approximately 30 – 50 tons of 
contaminated soil needs to be removed from Tract 926, along with 
confirmatory samples collected.  Remediation cannot be done prior 
to execution of the PPA since the PPA must be in place in order for 
the Corps to require the sponsor and property owner to remediate 
the site.     
 
USACE Tract No. 1404.  The Phase II HTRW Investigation is still 
outstanding for Tract 1404.  Modification of the CWLs is under 
consideration for possible avoidance of the HTRW areas of 
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concern.  Based on this, Phase II activities will be considered 
during PED if it becomes necessary.        

 
Re:  RCRA vs. CERCLA issues:  The nature of the HTRW 
contamination at Tract 926 is polycyclic aromatic hydrocarbons and 
diesel range organics from a leaking underground storage tank and 
is therefore, non-CERCLA.    At Tract 1404, there were leaking 
drums, including leaking drum(s) of waste oil and a drum of 
unknown white contents.   It is unknown at this time whether the 
areas of concern at Tract 1404 are RCRA or CERCLA issues.         

 
District Action Taken:  In Addendum 4 a summary of updates and 
changes to the REP will be included, refer to section 5.0 and HTRW path 
forward is also addressed, refer to section 3.10.  
 

 
 
HTRW 
 
 
28.  HTRW Investigations.  LRR Section 5.5.12 pages 5-57 to 5-58 state 
additional/Phase II HTRW investigations are in progress or needed at several 
locations.  ER 1165-2-132 paragraph 8 page 8-11 states that HTRW 
assessments during the feasibility phase will determine the type and extent of 
HTRW contamination, develop alternatives that avoid HTRW, and evaluate how 
HTRW considerations will impact alternative project plans.  The nature an extent 
of HTRW should be included in the LRR decision document and cost-shared 
50/50 like the rest of the study (see comment 11.a), and not be put off to design 
phase. 
 

District Response:   
• Since preparation of the LRR, Phase II HTRW Investigations have 

since been completed and no further action is necessary for Tracts 
4-77, 4-78, 4-79, 7-8.    

 
• HTRW issues are remaining at Tracts 7-18  and 9-5.1 as indicated 

below:      
 

Tract 7-18 (USACE Tract No. 926).  Since the preparation of the 
LRR, the nature and extent of contamination has been identified for 
Tract 7-18.  The nature of the HTRW contamination at Tract 7-18 
(USACE Tract No. 926) is polycycllc aromatic hydrocarbons and 
diesel range organics from leaking underground storage tanks and 
is non-CERCLA.  Approximately 30 – 50 tons of contaminated soil 
needs to be removed from Tract 7-18.  Confirmation sampling will 
be performed during removal to verify adequate remediation.   
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Tract 9-5.1 (USACE Tract No. 1404).  The Phase II HTRW 
Investigation is still outstanding for Tract 9-5.1.  Leaking drums 
previously present at Tract 9-5.1 (USACE Tract No. 1404), 
including drum(s) of waste oil and a drum of unknown white 
contents, have potentially impacted soil.  Considerable fill material 
from unknown source(s) has been placed onsite over the years.  It 
is unknown at this time whether the areas of concern at Tract 9-5.1 
are RCRA or CERCLA issues.         
 

• Re:  completion of HTRW investigations during feasibility. 
 

For Tract 7-18, Phase II HTRW activities are complete.  
Remediation of Tract 7-18 cannot be done prior to execution of the 
PPA since the PPA must be in place in order for the Corps to 
require the sponsor and property owner to remediate the site.    For 
Tract 9-5.1, modification of the CWLs is under consideration for 
possible avoidance of the HTRW areas of concern.  Based on this, 
Phase II HTRW activities will be considered for Tract 9-5.1 during 
PED if it becomes necessary.          

 
District Action Taken:  In Addendum 4 a summary of updates and 
changes to the REP will be included and HTRW path forward will be 
addressed.  
 

 
COST ESTIMATES 
 
 
29. General.  The MCACES cost estimate was reviewed in detail and was found 
to be reasonable and well documented.   
 

District Response: None. 
 
District Action Taken:  No action is necessary.   

 
 
30. Economic Update, page 2.  Reference last sentence of paragraph one.  The 
stated amounts of $65,466,265 and $54, 294,625 implies a very precise costs 
which is misleading. Also, a price level date is not stated. The amounts should be 
rounded to the nearest 1,000 for clarity and reasonableness, and a price level 
date should be stated for easy reference and to avoid confusion.   
 

District Response: Concur.  Cost figures throughout the main body of the 
report including the executive summary should not reflect this level of 
precision. 
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District Action Taken:  Cost figures within Addendum 4 were rounded as 
appropriate.  Corresponding price-levels were also attached to the figures 
for easy reference and to avoid confusion.  

 
 
31. Real estate costs.  Reference is made to paragraph six, page 17 (Real 
Estate Plan) which shows total real estate costs as $4,475,000 (price level 
January 2004) versus costs of $6,108,592 (price level October 2007) on the 
MCACES estimate. It appears the costs reflected on the MCACES estimate is 
overstated by about 14% since the January 2004 costs when inflated to October 
2007 is about $5,572,000 only. This inconsistency should be evaluated and 
corrected as appropriate.  
 

District Response: Concur  
 
District Action Taken:  Real Estate costs will be updated in Addendum 4.  

 
 
32.  Binder 1, Economic Update, page 17, paragraph 10.4 Risk Based Contingency 
Analysis.  The project cost estimate has not yet been subject to a cost risk analysis 
(CRA) as required by ECB 2007-17, 
http://www.wbdg.org/ccb/ARMYCOE/COEECB/ecb_2007_17.pdf.  The CX for cost 
engineering, Walla Walla District, identified this as a comment as well during the ITR in 
November 07.  The resolution indicated there is not a clear “path forward” on scope and 
schedule to warrant completion of the CRA at this time.  To comply with HQ policy, the 
CRA must be completed prior to approval of this report.  This will preclude an inaccurate 
project cost from being carried forward into the budget process and to ensure the 
sponsor more fully understands the cost risk.  The CRA can be revised subsequent to 
future changes in scope, schedule and project cost estimate.   
 

District Response:  Concur. 
 
District Action Taken:  A cost and schedule risk analysis was completed on 04-
05 April 2019 and is included in Appendix C of the Final Decision Document. 

http://www.wbdg.org/ccb/ARMYCOE/COEECB/ecb_2007_17.pdf

